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3¢ /ORDER

PER MAHAVIR SINGH, VICE PRESIDENT:

This appeal filed by the revenue and cross objection filed
by the assessee are arising out of the orders of Commissioner
of Income-tax (Appeals), National Faceless Appeal Centre
(NFAQC) in Appeal No. ITBA/NFAC/S/250/2022-23/
1051244096(1), dated 24.03.2023. The assessment was
framed by the Income-tax Officer, Ward(1), Hosur for the

assessment year 2010-11 dated 13.12.2018, u/s. 143(3)
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r.w.s. 147 of the Income-tax Act, 1961 (hereinafter referred to

as “the Act”).

2. At the outset, |d. Counsel for the assessee stated that he
has raised a jurisdictional issue in its Cross Objection and
hence first Cross Objection should be taken up for hearing.
The only issue in this Cross Objection raised by assessee is
that, charging of interest u/s. 234A, 234B & 234C of the Act is
highly debatable and that cannot be rectified by the Assessing
Officer while acting u/s. 154 of the Act. For this jurisdictional
issue, assessee in its Cross Objection has raised seven
grounds which are argumentative and exhaustive. Hence, we

are not reproducing.

3.  Brief facts are that the assessee did not file its return of
income u/s. 139(1) or 139(4) of the Act. Subsequently, notice
u/s. 148 of the Act dated 30.03.2017 was issued and case was
reopened for framing assessment. The assessee filed return of
income for assessment year 2010-11 on 05.08.2017declaring
taxable income at Rs. 1,59,870/-. Accordingly, assessee’s
case was selected for scrutiny assessment by issuing notice

u/s. 143(2) of the Act and in response to the same assessment
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was completed by assessing income of Rs. 5,35,520/-. As per
the assessment order framed u/s. 143(3) r.w.s. 147 of the Act
dated 13.12.2018, the Assessing Officer in its computation
charged interest u/s. 234A of the Act at Rs. 2,664/- and
accordingly tax demand was computed. Subsequently, audit
party pointed out that there is short charging of interest u/s.
234A and RAP audit objection was made that interest is to be
levied for 85 months from 01.08.2010 to 31.08.2017, instead
of 4 months charged in the assessment order framed u/s.
143(3) r.w.s. 147 of the Act. Hence, Assessing Officer issued
notice u/s. 154 of the Act dated 18.09.2020, intimating
assessee that there is a mistake apparent from the record in
the assessment order while calculating interest u/s. 234A of
the Act, which is proposed to be rectified by passing an order
u/s. 154 of the Act. The assessee contested the rectification
application by letter dated 28.09.2020, that in the assessment
order interest has already been charged u/s. 234A of the Act
and rightly computed. The Assessing Officer in his rectification
order passed u/s. 154 r.w.s. 143(3) r.w.s. 147 of the Act
dated 19.01.2021, recomputed the interest and charged the

interest for 81 months and thereby raised demand notice for
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an amount of Rs. 53,938/- which is subject matter on dispute

now before us.

4.  Aggrieved against this rectification order, the assessee
preferred an appeal before the CIT(A). The CIT(A) on merits
deleted disallowance by observing that as per provisions of Act
and provisions of section 234A of the Act, it is clear that the
return of income for any assessment year, required by a notice
u/s. 148 of the Act issued after the determination of income
under sub-section (1) of section 143 or after the completion of
an assessment under sub-section (3) of 143 or section 147, is
furnished after an expiry of the time allowed under such
notice, or is not furnished, the assessee shall be liable to pay
simple interest @ 1 percent for every month or part of a
month comprised in the period commencing on the day
immediately following the expiry of the time allowed.
Accordingly, the CIT(A) deleted disallowance charged by
rectification order amounting to Rs. 53,938/-. The assessee
before the CIT(A) raised the issue that charging of interest
u/s. 234A of the Act is highly debatable, as the period for
which interest u/s. 234 of the Act is to be levied for the return

filed in response to notice u/s. 148 of the Act. But the CIT(A)
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by going through simple provisions of section 234A(1)(b) of
the Act, deleted charging of interest and did not adjudicate the

jurisdictional issue.

5. Now before us, aggrieved revenue filed appeal before the
Tribunal on merits against deletion of charging of interest u/s.
234A by the CIT(A) and in Cross Objection assessee also came
in appeal raising the jurisdictional issue that interest u/s. 234A
of the Act cannot be levied while acting u/s. 154 of the Act, as

the same constitutes debatable issue.

6. We have heard rival contentions and gone through facts
and circumstances of the case. We noted that now Id. Counsel
for the assessee filed a copy of one Tribunal judgment in the
case of Ms. Priti Pithawala vas ITO, [2003] 129 Taxman 79
(Mum), wherein the chargeability of interest u/s. 234A in case
of return filed u/s. 147 r.w.s. 148 of the Act was under
dispute. This is one of the view of the Tribunal. Even Hon'ble
Delhi High Court in the case of CIT vs. Salora International
Limited (2010) 329 ITR 568 (Del) held that charging of
interest u/s.234B and 234C of the Act by the Id. AO, as a

consequence of the order passed u/s.154 of the Act, was a
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debatable issue which a AO could not do by invoking the
provisions of Sec. 154 of the Act. Hence, while acting u/s.154
of the Act, interest u/s.234A of the Act in the present case
cannot be charged. Hence, this jurisdictional issue of the

assessee’s cross objection is allowed,

7. Since we have adjudicated the jurisdictional issue raised by
the assessee and allowed in his favour, we need not to go into
other issues either raised by the assessee in his CO or that of

the Revenue’s appeal.

8. In the result, appeal filed by the revenue is dismissed

and Cross Objection filed by the assessee is allowed.

Order pronounced in the Court on 29" December, 2023 at Chennai.
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